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Objective: To provide policies and guidance on • First Nation's contracting process, including competitive and non-competitive contracting. 
APPLICABILITY 

1. These policies apply to all contracts (including personal, professional, and consultant services) except the following: (1) contracts issued for biddable goods and services (2) real property acquisition and disposition contracts (3) real property lease agreements (4) contracts that must be approved by the Board of Directors; (5) contracts for legal services; and (6) agreements with federal and provincial government agencies.

GENERAL POLICIES 

2. The contracting process should allow sufficient time to have fully executed contracts prior to the starting date of the contract. 

3. Contracts for personal, professional and consultant services must include The Nation’s standard terms and conditions as listed on the back of the standard contract form. Standard contract forms are available from the Finance Office. 

4. Contracts shall be made on a competitive basis whenever possible (see paragraphs 22 to 25 of this policy). 

5. Departments shall determine that the services are necessary and cannot be satisfactorily and economically performed or rendered by internal sources. 

6. Contracts shall only be entered into with independent contractors. Independent contractors are individuals or firms that (1) are engaged to perform specific services for a stated fee or contracted amount, (2) provide services to the public, (3) have the expectation that they can make a profit, (4) use their own equipment and premises, and (5) are subject to then Nation’s control only as to the end results, and not the methods of obtaining them. Individuals who are not independent contractors should be placed on the payroll. If necessary, departments may contact the Administrator's Office for assistance.

7. The Nation may require the contractor to furnish a performance bond, proof of workers compensation coverage and/or proof of other insurance coverage. 

BIDDABLE AND NON-BIDDABLE SERVICES 

8. Services that are amenable to bidding include the following: 

a. Services subject to uniform and impersonal criteria to ensure the proper evaluation of bids 

b. Items that are combinations of goods and services whose end product is more significant than the service that leads to production or delivery and when the vendor has little control in determining the product's actual content or form 

c. Examples of biddable services include printing brochures, developing film or providing consulting advice on a specific project. 

9. Departments should procure the types of services described above through the normal requisitioning and purchase order process. 

10. Services not amenable to bidding include those that involve highly skilled judgment or training, artistic ability or other attributes and whose quality depends on an individual's characteristics and knowledge. 

Examples of non-biddable services include designing a brochure, creating works of art, undertaking pilot projects of a technical nature and writing or editing reports. 

11. Before contracts are approved, departments must justify their decision not to bid services and notify the Administrator’s Office in writing of the reasons for the decision. 

12. Departments should contact the Finance Office if there are questions regarding whether services can be bid. 

TERM OF CONTRACTS 

13. Under ordinary circumstances, contracts shall not be executed for longer than one year; however, longer-term contracts of five years or less may be executed when substantial savings can result or when a special project requires continuing a particular contractor's services for a longer term.

PROHIBITIONS 

14. Employees may not receive, directly or indirectly, any amount of the contract as wages, compensation, or gifts in exchange for acting as an officer, agent, employee, subcontractor, or consultant relative to the contract. 

15. Contracts with current Nation employees and/or Councillors are prohibited. Contracts with former employees are also prohibited for six months after termination. For the purposes of applying this policy, individuals will be considered employees until all salary, termination pay, and payments representing annual leave have been made. The "last date paid" field in the Nation’s payroll system will be used to determine the applicable dates. However, this restriction does not apply to individuals who have an active honorary, volunteer, affiliated, or special appointment on the Nation’s payroll system and who have not been paid in the last six months.

16. Contracts with a company or corporation in which a Nation employee(s), or Councillor holds a controlling interest are prohibited during such employment and for six months beyond termination.

17. Contracts are prohibited with a firm, company, or corporation in which a Nation employee, his or her spouse, or dependent children has more than a fifty percent financial interest (excluding stocks or bonds in a publicly held corporation) and when the employee may directly or indirectly influence vendor selection, unless the contract is disclosed to and approved by the Chief and Council by resolution. 

EXCEPTIONS TO POLICY 

18. Certain conditions exist for which these policies do not apply, including: 

a. Any conflict with applicable law, federal regulations or provisions governing the use of federal grant or contract funds, or other binding contractual commitments. 

b. In certain cases, the financial officer (or designee) may make exceptions to the rules and procedures in this policy and may direct or approve alternate forms of negotiations for service contracts, provided a statement of the reasons is submitted with the executed contract to the Chief and Council for approval and record of the decision of the Council is maintained in the permanent document files. 

INVOICING AND PAYMENT 

19. A request for payment should be made by submitting a cheque requisition form along with the contractor's invoice(s). The following information should be included on the invoice: 

a. Date and amount of request 

b. Contractor's name, professional title, and business address 

c. Name and address of contractor's present employer 

d. Contractor's GST number or federal employer ID number 

e. Description and dates of services performed 

f. Unit of time and rate of pay on which the requested compensation is based 

g. Name and number of account to be charged 

h. Signatures showing the required business unit approvals 

i. The Nation’s contract number (which should appear on the upper right corner of the original contract.) 

20. The department that receives services from a contract executed under these provisions must adequately review the services being rendered and maintain adequate records of these services. After determining that services have been satisfactorily performed, the authorized departmental official will approve and forward a request for payment through normal channels to the Finance Office. Final payment will not be authorized until the contractor has fulfilled his or her contractual obligations. 

21. Note: For personal, professional, and consultant services, the contractor shall submit brief, periodic progress reports as requested. 

22. Unless otherwise indicated in writing, contracts that provide for reimbursement for travel, meals, or lodging will be authorized and reimbursement paid in accordance with the Nation’s travel policy. 

CONTRACTS FOR AUDITING, FISCAL MANAGEMENT
OR ACCOUNTING SERVICES 

23. The Chief and Council appoints the Nation’s Auditor at each Annual General Meeting, and the named Auditor will be expected to service most of the Nation’s needs and requirements for independent audits. When federal or provincial funding programs and contracts require an independent audit or other needs exist for auditing or specialized accounting services by firms, the financial officer (or designee) will supply a detailed summary of requirements to the Auditor to determine if they can handle these needs or requirements. 

If these needs cannot be serviced by the Auditor, a contract with an independent firm will be negotiated in accordance with the rules and procedures in this policy. In addition to the other requirements, such contracts require prior approval of the Administrator and must include the following provision: 

All audit (or accounting or financial analysis) work papers shall be made available for review by the Nation, or its representatives, upon request during normal working hours either while the analysis is in progress or subsequent to the completion of this contract." 

COMPETITIVE CONTRACTING 

24. Competitive contracting methods must be used unless justification exists for non-competitive methods or informal agreements. Competitive methods are proposal solicitation and verbal negotiation. In both cases, when the vendor has been selected, The Nation’s standard contract form should be used whenever possible. 

25. Soliciting Proposals. When soliciting formal, written proposals from potential vendors, these procedures should be followed. 

26. A Request for Proposal should be prepared by the requesting department and should contain: 

a. A description of the technical requirements for the service to be procured. The proposal should not contain features that unduly restrict competition and should be sufficiently detailed for vendors. 

b. A request that the cost and non-cost sections of the proposal be submitted as separate items. 

c.  The time and place to deliver proposals. (Note: The request for proposal should provide a reasonable amount of time for vendors to consider the evaluation factors prior to the deadline for submission.) 

d.  The time that proposals will be opened. 

e.  A statement that The Nation reserves the right to reject any and all proposals and/or to negotiate further with any or all potential vendors after proposals are received. 

f.  The Nation’s standard terms and conditions. 

g.  A statement of factors to be considered in proposal evaluations, including: 

· Prior experience; 

· Sufficient resources to perform the work adequately; 

· Qualifications of staff to be assigned to the work, determined from resumes submitted (education, position in firm, and years and types of experience will be considered); 

· Vendor's understanding of work to be performed, determined by evaluating the time estimates for performing each step in the total services proposed; 

· Price per unit of service; and 

· Vendor's terms and conditions. 

h.  A statement specifying any points that may be assigned and/or evaluation instructions that may be used for evaluating the factors listed above.

27. The appropriate chief business officer (or department head) should send the completed Request for Proposal to all known potential vendors (not more than 10 different vendors are required). A record must be maintained of the vendors who are sent requests. 

28. Non-cost sections of proposals for each contract will be opened at the time specified in the Request for Proposal. Cost sections will not be opened until the evaluation of the non-cost sections of the proposals has been completed. 

29. Appropriate Nation employees will analyze proposals and conduct verbal negotiations if considered advisable. The Nation may conduct as many negotiation sessions as considered necessary. 

30. Proposals will be analyzed on the basis of factors pertinent to the service in question. Contracts will be awarded to the vendor who offers the best terms, and neither price nor technical factor should be the sole criterion. 

31. A vendor is selected, and an appropriate contract is drafted.

32. Verbal Negotiation. When two or more sources can provide the desired services, verbal negotiation of the terms of a contract is permitted in any of the following cases: 

a. Urgent need for the services prevents formal advertising; 

b. Total value of the desired services does not exceed $10,000; 

c. Rates payable for the services are regulated by law; or 

d. No acceptable proposals have been received. 

The originating department must provide the appropriate business office with sufficient documentation to justify the verbal negotiation method as part of the review process. The business office will certify that the contract meets the criteria for verbal negotiation before it is executed on behalf of the Nation. 

33. Negotiation Principles. Any verbal negotiations that may take place shall be conducted in a manner so as not to disclose any information from a competitor's proposed terms that would unfairly enable another proposer to improve his proposal as a result. No other information shall be given to a proposer that would provide an unfair advantage over others. 

NON-COMPETITIVE CONTRACTING (SOLE-SOURCE NEGOTIATION)
WITH VENDORS OR INDIVIDUALS 

34. Non-competitive (sole-source) contracting is the negotiation of a contract or agreement with a single vendor or individual for specialized services when competitive methods would not be feasible or practical. 

35. Vendor or Firm. The Nation can enter into a non-competitive contract with a vendor when competitive methods are not feasible or practical, as in the following situations: 

a. When only one product or service can meet the specific need and the product or service is available from only one source. 

b. Urgent need prevents competitive methods. 

c. Compatibility or consistency with past acquisitions of products or services is essential (e.g., avoiding additional costs by changing the supplier of product or service). 

36. Note: A formal contract is not required when the cost of the services to be provided is $2,000 or less. However, departments must comply with purchasing requirements found in the Nation’s other Policies and Procedures and may not request multiple invoices for the same service to stay within the $2,000 limit. 

37. Individuals. When a need exists for short-term services from independent contractors, consultants, or professional and academic personnel (speakers for special functions, consultants on special projects, etc.), departments may negotiate with appropriate individuals for the desired services in accordance with the following guidelines. 

38. A contract is required when the cost of the services to the department exceeds $500 per day or is expected to exceed $10,000 in a calendar year. An informal written agreement may be entered into and maintained in the department when the cost of the services to the department does not exceed $500 per day nor is expected to exceed $10,000 in a calendar year. 

39. Rates of compensation must be in line with prevailing compensation levels for such services, considering academic rank, professional reputation, and advance preparation required. These rates are subject to the approval of the Administrator and the appropriate business unit or department head. 

40. The individual may not be employed in another manner by the Nation or a Nation-controlled company or subsidiary.

41. When a contract is required to secure services from a vendor or individual, the department obtaining the services should use the Nation’s standard contract form, which contains all required terms and conditions. 

42. An invoice from a vendor or individual approved by the department head must be used to initiate payment for services procured through contracts or informal agreements. Departments should ensure that the information entered from invoices into the Nation’s accounting system for processing and payment is correct. Cheque requisitions should be completed and forwarded to the Finance Office for payment after the requisite required approvals and submission procedures.

43. The originating department must provide the Finance Office with sufficient documentation to justify sole-source negotiation as part of the contract review process. Departments should note that certain products and services by their nature cannot be competitively acquired and are therefore pre-approved as non-competitive purchases. Departments should indicate the pre-approval status in the justification memo.

DRAFTING CONTRACTS 

44. After the contract terms have been determined using the methods outlined in this policy, the requesting department should initiate the processing of the contract. If the Nation is acquiring non-biddable services from an outside source, the Nation’s standard contract form should be used whenever possible. Contracts for personal, professional and consultant services must include the Nation’s standard terms and conditions. The Administrator's Office, and/or the Finance Office can provide advice and assistance in drafting major or complex contracts. When amending an existing contract, the amended contract should show clearly that it is amended, and the date and location of the amendments within the document should be shown on the face page of the amended contract. A copy of the amended contract should be sent to the Finance Office.

REVIEWING CONTRACTS 

45. All contracts must be reviewed before being executed (signed) on behalf of the Nation. This does not prohibit departments from obtaining the signature of the contracting party prior to approval by the Nation. Business units and/or departments are responsible for reviewing all contracts in accordance with the following considerations: 

a. Compliance with The Nation fiscal policies. 

b. Deletion or modification of prohibited provisions. 

c. Fairness of proposed rates of compensation. 

d. A maximum liability is stated in the contract. 

e. Payment terms and conditions are clearly articulated and the requirement for an itemized invoice (where applicable) is included. 

f. Determination that the contractor meets the legal requirements for an independent contractor. 

g. The payee's federal GST number or federal employer ID number is referenced. 

46. Departments should send completed original signed copies of contracts to the Finance Office.

47. For contracts with corporations, the Nation may require either or both of the following documentation before approval of the contract: 

a. Proper authorization to conduct business as a corporation, including a copy of the corporate charter. 

b. Appropriate evidence that the individual signing on behalf of the corporation has authority to bind the corporation. 

EXECUTING CONTRACTS 

48. All contracts must be executed by a department head or senior staff member unless authority to sign for the specific type of contract is delegated to specific employee. All contracts to be executed must be sent to the Administrator's Office for fiscal and legal review. The original, fully executed contract must be sent to the Finance Office for the official file. 

A large majority of contracts delegated to specific employees do not require prior legal and fiscal review by Administration. However, authorized employees must exercise sound discretion to recognize circumstances in which a proposed contract should be brought to the attention of the Administrator, even though the contract will not be submitted for legal and fiscal review. 

49. Note: Faxed and photocopied contracts from the other party are acceptable and will be considered the equivalent of an original by the Nation. 

DELEGATION OF CONTRACTING AUTHORITY 

50. Officials Authorized to Execute Delegated Contracts. The following The Nation officials are authorized to execute delegated contracts for their respective unit: 

a. Administrator

b. Finance Officer

c. Other employees specifically designated by the Financial Officer or Administrator.

Employees authorized to execute contracts may not delegate this authority to anyone other than another authorized employee.

51. Delegated Contracts. Subject to compliance with all applicable fiscal policies, and subject to deletion or acceptable modification of prohibited provisions, the following types of contracts are delegated for execution by authorized unit or department heads. 

a. All contracts for amounts of $5,000 or less. 

b. All contracts, regardless of amount, in one of the following categories: 

·  Contracts from the federal or provincial governments for program delivery to be conducted by the Nation and other applications for grants and awards to the Nation and agreements governing grants and awards to the Nation. 

·  Contracts for services to be performed by the Nation. 

52. Contract Amendments. Authorized unit or department heads may also execute amendments to delegated contracts. If a contract falls within the ‘$0 to $5,000’ range, amendments of $500 or less may be executed provided the increased amount is not within the original contemplation of the parties. 

53. Exceptions. The following contracts may not be executed by department/unit heads even if they fall into one of the categories of delegated contracts: 

a. Leases of real property to or by the Nation if the amount is more than $5,000 per year or the term is longer than two years.

b. Contracts for purchase or sale of real property. 

c. Memorandum of agreement to establish endowments; annuity trusts, scholarships and other charitable agreements. 

d. Contracts with foreign governments or companies whose principal office or contracting unit is located in a foreign country. 

e. Contracts for legal, accounting, auditing, or fiscal management services. 

CONTRACTORS AND CONFLICT OF INTERESTS 

54. Individuals and entities that contract with the Nation shall avoid at all times any conflicts of interest between their duties and responsibilities as contractors and their interests outside the scope of any current and future contracts. Also, a contractor's outside financial interests shall not affect the design, conduct, or completion of work. If requested, contractors must certify that they have no conflicts of interest and have disclosed in writing their applicable interests and interests of other individuals such as their partners and relatives. 



